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Enforcement 

322-6«1 

Attorneys for the East Yolo Community 
Services District 

770 L Street, Suite 1200 
Sacramento, CA 95814-3363 

Dear Mr. Murphy: 

Re: Your Request for Advice; 
Our File No. A-84-299; and 
Mr. Gerard Rose1s Request for 
Advice: Our File NO.~~ 

We are in receipt of your original and your follow-up 
letters seeking advice regarding the District1s situation with 
its contract engineer, Dr. Frank Clendenen. Your request has 
been assigned to me. We have also received a parallel request 
from Mr. Gerard Rose, of Greve, Clifford, Diepenbrock and Paras, 
on behalf of Mr. Clendenen. I have also been assigned that 
advice request. 

I propose that you and I meet with Mr. Rose to resolve all 
of the factual issues in this matter. Our three offices are a 
few blocks apart. We can meet at my office. As yet, I have not 
had an opportunity to fully review all of the submissions made 
by both of you. Therefore, I would suggest a meeting somewhere 
around December 27-29. Please advise if this is convenient. My 
number is 322-5901. 

I am enclosing copies of some op1n10ns and advice letters 
which may prove relevant to this question so that you can review 
them in advance of our meeting. By copy of this letter, I am 
forwarding copies of these materials to Mr. Rose and am inviting 
him to join us. 
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In the interim, I would suggest that either or both of you 
may wish to consult with the Attorney General's staff regarding 
possible Government Code Section 1090 issues in this situation. 

~nCerelY '. /' , 

j/ / f C'~£ {, ,/ ~) tl< ,;, ~//- /1:/~ . {i/ ~,-
Robert E.· idigh 
Counsel 
Legal Division 

REL:nwm 
cc: Gerard Rose 

Enclosures: Morrissey Opinion, 2 FPPC Opinions 120 (No. 75-120, 
August 3, 1976) 
Maloney Opinion, 3 FPPC Opinions 69 (No. 76-0S2, 
August lS, 1977) 
Kaplan advice letter, No. A-S2-l0S 
Criss advice letter, No. A-S2-029 
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Dear Mr. Rose: 

Re: Your Request for advice on 
Behalf o~nk Clendenen 
Our Nos.~~and \:-~4'1~2~~ 

We have received simultaneous requests for advice from 
yourself, on behalf of Dr. Frank Clendenen, and from Mr. Robert 
Murphy, on behalf of his client, the East Yolo Community 
Services District. Both requests relate to the same situation 
and you, Mr. Murphy and I have met to discuss the underlying 
facts and there is no disagreement as to the material facts. 
However, since Dr. Clendenen is the person whose "duties under 
this title [the Political Reform Act]" are in question, it is to 
your request that this response is addressed. l / 

FACTS 

Dr. Frank Clendenen is a consulting engineer who does 
business as Clendenen Engineers ("Clendenen"), a California 
corporation. Dr. Clendenen is the sole stockholder of 
Clendenen. Dr. Clendenen is also the sole stockholder and 
President of Sierra Tech Systems, Inc., a California corporation 
which manufactures and sells a modular filter system for use in 
water treatment plants. The system was developed and patented 
by Dr. Clendenen 

In 1980, the East Yolo Community Services District, a 
"local government agency" entered into a contract with Clendenen 

~/ l'he Political Reform Act is codified at Government 
Code Sections 81000-91014. All statutory references are to the 
Government Code. Section 83114(b) provides for the requesting 
and rendering of written advice under the Act. 
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to provide engineering services to the District. It is 
understood and agreed that while this contract is with 
Clendenen, the corporation, it is Dr. Clendenen and his services 
which the District retained. The contract calls for 
Dr. Clendenen to provide a series of services pertaining to 
upgrading and improving a domestic water system which the 
District was in the process of acquiring from private 
investors. Part of the work has been completed and the contract 
has just recently been revised to reflect changed circumstances 
and to provide for outside review of certain aspects of 
Dr. Clendenen's work. 

The design work to be performed requires, among other 
things, that Dr. Clendenen evaluate and recommend to the 
District the type of system, process, filters, media, treatment 
plants, etc., that would be best for the District's.water 
system. The contract further requires the design, purchase and 
construction of sophisticated water treatment plants, among 
other things, since the District is generally committed to 
switching from a ground water supply system to a river water or 
surface supply system. 

In the interim between the execution of the 1980 contract 
and the present, Dr. Clendenen (on his own time) has developed 
and patented the modular filter device manufactured by his 
company, Sierra Tech Systems, Inc. The device has been utilized 
in other locations in surface water delivery systems which are 
analogous to that of the District. Hence, it is very likely 
that Dr. Clendenen will recommend his system to the District as 
part of his design proposal. 

Both Dr. Clendenen and the District desire that the 
District be able to use the best system available, from whatever 
source, and that the design of the system and the selection of 
its components (including filtration devices) not become subject 
to any taint because of Dr. Clendenen's private financial 
interest in the sale and manufacture of his filtration device. 
To that end, the contract has recently been amended to provide, 
inter alia, as follows: 

The System Analysis and Pre-Design work, including 
but not limited to all of the Engineer's drawings, 
plans, specifications, notes, worksheets and 
estimates, pertaining to any and all aspects of water 
treatment and appurtenant facilities shall be 
submitted at no cost to the District to an 
independent, qualified engineering-consulting firm of 
the District's choice located outside of the 
Sacramento metropolitan area and independent of any 
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Engineer within said area for independent review and 
analysis to be paid for as hereafter provided. The 
Engineer (Clendenen) shall be given the right to 
review and comment solely on the proposed cost (not on 
the selection) of the independent engineer-consultant. 

ANALYSIS 

Both you and Mr. Murphy have been advised that the 
Commission does not render advice pursuant to Government Code 
Section 1090, relating to financial interests in contracts, and 
I have suggested that you contact the Attorney General's Office 
with regard to the applicability of that statute. 

The Commission does provide advice under the Political 
Reform Act. The Act's conflict of interest provisi~ns provide 
that no public official shall make, participate in making, or 
use his official position to influence any government decision 
in which he knows or has reason to know he has a financial 
interest. Section 87100. The first issue to be considered is 
whether Dr. Clendenen is a "public official" within the meaning 
of the Act. Section 82048 defines "public official" as: 

••• every member, officer, employee or consultant of a 
state or local government agency. 

The District is a local government agency. Ore Clendenen's 
relationship is that of a consulting engineer to the District as 
to water matters. The District does not employ on its staff a 
full-time engineer for water matters and has elected, instead, 
to retain Dr. Clendenen's services. In this respect, 
Dr. Clendenen is much like a contract city attorneYi the 
Commission has consistently treated contract city attorneys as 
public officials when they are performing in that capacity. 
Those situations, and perhaps the one at hand, appear to differ 
from the county engineer-surveyor in the Commission's Maloney 
Opinion, 3 FPPC Opinions 69 (No. 76-082, August 18, 1977). In 
the Maloney Opinion, the Commission determined that the contract 
county engineer-surveyor was neither a "consultant" nor an 
"employee" when performing engineering or surveying tasks which 
were "not subject to the control or discretion of the 
county •••• " The Commission held that "the preparation of 
surveys and engineering studies ••• " did not involve "any 
official decisionmaking." However, when performing reviews of 
permit applications, he was held to be a public official. 

In the case at hand, Dr. Clendenen's contract with the 
District provides as follows: 
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ARTICLE I -- ENGINEER SERVICES 

The Engineer will serve as the District1s 
professional engineer for and during all of the work 
herein set forth and shall consult with and advise the 
District and staff as required during the performance 
of all work required by this Amended Agreement. The 
engineering services and work required by this Amended 
Agreement are divided into three steps, to wit: 
"Systemn Analysis and Pre-Design;" "Final Design and 
Construction Documentation;" and "Construction 
Administration and Inspection." The Engineer shall 
not proceed to work on any of these steps without 
separate prior written authorization from the District 
for each such step. 

The Engineer shall do all work, attend all 
meetings, hearings, and conferences, and produce all 
reports and documents necessary to provide and 
complete the following work. 

A. System Analysis, Pre-Design, and Project 
Phasing Report: 

Upon receipt of written authorization from the 
District to proceed: 

1. Review and evaluate existing engineering 
studies and related technical literature dealing with, 
or bearing on, the community water works; 

2. Consult with officials and staff of the 
District, and of any other public agencies of 
competent jurisdiction in the delivery of domestic 
water supply; 

3. Conduct a detailed system analysis of the 
existing domestic water systems within the boundaries 
of the District in order to refine and compile the 
data in the July 6, 1978 Feasibility Report, the 
July 6, 1979 Preliminary Engineering Report, the 
September 1984 Master Water Study, the documents and 
resolutions listed in the recitals first set forth 
herein, and all other data and reports heretofore 
prepared for the District as necessary to convert to 
and utilize the "River Water Source Alternatives;" 

4. Prepare a specific, detailed Pre-Design Master 
Plan Report, Plans and Layouts for Project, which 
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shall contain, but not necessarily be limited to, the 
following •••• 

In our advice letter to Ron Criss, No. A-82-029, 
February 8, 1982, we also distinguished between different types 
of engineering services rendered by a contract consulting 
engineer. It is not entirely clear into which category 
Dr. Clendenen's services fall. However, because your question 
can be resolved on another basis, we will not resolve that issue 
at this time. 

Due to the modification in the contract, supra, there will 
be an intervening, substantive review of Dr. Clendenen's 
recommendations as to the system's components (and, hence, any 
recommendation to use his modular filter system) prior to his 
recommendations reaching the District's board. Such an outside 
review was suggested in the Maloney Opinion, supra, and is most 
appropriate here.~/ It is our further understanding from our 
conversations that Dr. Clendenen will not be permitted to 
comment upon the evaluation by the outside engineer. The 
independent, substantive and intervening review by a competent 
outside engineer will separate Dr. Clendenen's recommendations 
from directly going to the District's board and eliminate the 
possibility of a conflict of interest, as to those 
recommendations. Therefore, even if it is determined that 
Dr. Clendenen is a consultant, he would not be "participating" 
in the decision under 2 Cal. Adm. Code Section 18700(c) due to 
the intervening substantive review. 

Should you or Mr. Murphy have questions regarding this 
advice, please do not hesitate to contact me at (916) 322-5901. 

REL:plh 
cc: Robert Murphy 

Sincerely, 
r -;) r ,1-.) /j 

/4, ~!.A-: c ~c~~.~ ~ "'_ 

Robert E. Leidigh 
Counsel 
Legal Division 

~/ Again, we stress that we have not evaluated these 
circumstances with respect to Section 1090, et ~. 
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